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PETlTfl@N939rR REVIVAL OF AN APPLICATION FOR PATENT 
ABANDONED UNINTENTIONALLY UNDER 37 CFR 1.137(b) 



Docket Number (Optional) 
75-2 



First named inventor: Jeffrey Lynn Chamberlain 
Application No.: 10/788,637 
Filed: 02/27/2004 



Art Unit; 
Examiner: 



Title: 



Dog Watering Toy 



Attention: Office of Petitions 
Mail Stop Petition 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 
FAX (571)273-8300 

NOTE: If information or assistance is needed in completing this form, please contact Petitions 
Information at (571) 272-3282. 



The above-identified application became abandoned for failure to file a timely and proper reply to a notice or 
action by the United States Patent and Trademark Office. The date of abandonment is the day after the expiration 
date of the period set for reply in the office notice or action plus an extensions of time actually obtained. 

APPLICANT HEREBY PETITIONS FOR REVIVAL OF THIS APPLICATION 



NOTE: A grantable petition requires the following items: 

(1) Petition fee; 

(2) Reply and/or issue fee; 

(3) Terminal disclaimer with disclaimer fee - required for all utility and plant applications 
filed before June 8, 1 995; and for all design applications; and 

(4) Statement that the entire delay was unintentional. 

I.Petiljon fee 

[/[Small entity-fee $ 750.00 (37 CFR 1.1 7(m)). Applicant claims small entity status. See 37 CFR 1.27. 
| | Other than small entity - fee $ (37 CFR 1 .17(m)) 



2. Reply and/or fee 

A. The reply and/or fee to the above-noted Office action in 

the form Of a fee check in the amount of $75.00 



Jidentify type of reply): 



s 



has been filed previously on juiv 25. 2005 
is enclosed herewith. 



B. The issue fee and publication fee (if applicable) of $ . 



□ has been paid previously on . 
is enclosed herewith. 



87/85/2806 TBESHAH1 
"BTFU:e453 



187B8637 
758.I 



8) OP 
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This collection of information is required by 37 CFR 1.137(b). The information is required to obtain or retain a benefit by the public which is to file (and by the 
USPTO to process) an application. Confidentiality is governed by 35 U.S.C. 122 and 37 CFR 1.11 and 1.14. This collection is estimated to take 1.0 hour to 
complete including gathering, preparing, and submitting the completed application form to the USPTO. Time will vary depending upon the individual case^Any 
comments on the amount of time you require to complete this form and/or suggestions for reducing this burden, should be sent to the Chief Imormator, > Office^ 
US Patent and Trademark Office, U.S. Department of Commerce, P.O. Box 1450, Alexandria, VA 22313-1450. DO NOT SEND FEES OR COMPLETED 
FORMS TO THIS ADDRESS. SEND TO: Mail Stop Petition, Commissioner for Patents, P.O. Box 1450, Alexandria, VA 22313-1450. 



If you need assistance in completing the form, call 1-800-PTO-9199 and select option 2. 
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3. Terminal disclaimer with disclaimer fee 



1/1 Since this utility/plant application was filed on or after June 8, 1995, no terminal disclaimer is required. 

□ A terminal disclaimer (and disclaimer fee (37 CFR 1 .20(d)) of $ a 



. for a small entity or $ . 



for other than a small entity) disclaiming the required period of time is enclosed herewith (see 
PTO/SB/63). 

4. STATEMENT: The entire delay in filing the required reply from the due date for the required reply until the 
filing of a grantable petition under 37 CFR 1.137(b) was unintentional. [NOTE: The United States Patent and 
Trademark Office may require additional information if there is a question as to whether either the 
abandonment or the delay in filing a petition under 37 CFR 1.137(b) was unintentional (MPEP 71 1.03(c), 
subsections (lll)(C) and (D)).] 

WARNING: 

Petitioner/applicant is cautioned to avoid submitting personal information in documents filed in a patent application that may 
contribute to identity theft. Personal information such as social security numbers, bank account numbers, or credit card 
numbers (other than a check or credit card authorization form PTO-2038 submitted for payment purposes) is never required by 
the USPTO to support a petition or an application. If this type of personal information is included in documents submitted to the 
USPTO, petitioners/applicants should consider redacting such personal information from the documents before submitting them 
to the USPTO. Petitioner/applicant is advised that the record of a patent application is available to the public after publication 
of the application (unless a non-publication request in compliance with 37 CFR 1.213(a) is made in the application) or issuance 
of a patent. Furthermore, the record from an abandoned application may also be available to the public if the application is 
referenced in a published application or an issued patent (see 37 CFR 1.14). Checks and credit card authorization forms PTO- 
2038 submitted for payment purposes are no^retained in the application file and therefore are not publicly available. 

one 27, *zo&& 




Signature 



Charles R. Sutton 



Date 



42,176 



Typed or printed name 

8990 E. Flapjack Rd. 



Registration Number, if applicable 



(818)640-4473 



Address 



Prescott Valley, AZ 86314 



Telephone Number 



Address 



Enclosures: [/] Fee Payment 
□ Reply 

I | Terminal Disclaimer Form 

f/1 Additional sheets containing statements establishing unintentional delay 
I I Other:_ 



CERTIFICATE OF MAILING OR TRANSMISSION [37 CFR 1 .8(a)] 
I hereby certify that this correspondence is being: 

0 Deposited with the United States Postal Service on the date shown below with sufficient 
postage as first class mail in an envelope addressed to: Mail Stop Petition, Commissioner for 
Patents, P. O. Box 1450, Alexandria, VA 2231 3-1450. 
| — [ Transmitted by facsimile on the date shown below to the United State^ Patent and Trademark 



Office as (571)273-8300. 

June 27, 2006 



Date 



Signature 

Charles R. Sutton 



Typed or printed name of person signing certificate 
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ADDITIONAL SHEET CONTAINING STATEMENTS CONCERNING UNINTENTIONAL 
DELAY 

Petitioner's previous Petition to Revive Unintentionally Abandoned Application (filed 
07/25/2005 a copy of which is attached) contained a response to the then existing Notice to File 
Missing Parts(which concerned only application fees and missing fee surcharge), and that fact is 
admitted in the Decision mailed August 1 1, 2005 (a copy of which is also attached). Since 
Petitioner has submitted the parts that were missing, Petitioner is at a loss to know what parts 
could now be missing. Petitioner never received the alleged August 29, 2005 Notice to File 
Missing Parts and therefore does not know what more could be missing. Since he had just 
finished responding completely to a Notice to File Missing Parts, Petitioner had no reason to 
expect that another would be sent to him less than three weeks later. He did not know of the 
abandonment until he submitted an address change on the application and since being notified of 
the abandonment Petitioner has only delayed long enough to get together the fee for this petition. 
Petitioner respectfully requests: 

a. That nothing be sent to any address other than 8990 E. Flapjack Rd., Prescott Valley, AZ 
86314 on this application until further notice; 

b. The he be given a comprehensive list of the alleged missing parts so he can respond to them 
all at once rather than piecemeal; and 

c. That this Petition to revive his application be granted. 




Charles R. Sutton Reg. No. 42,176 
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PETITION FOR REVIVAL OF AN APPLICATION FOR PATENT 
ABANDONED UNINTENTIONALLY UNDER 37 CFR 1.137(b) 



Docket Number (Optional) 
75-2 



First named inventor: Jeffrey Lynn Chamberlain 

Application No.: 10/788,637 

Filed: 02/27/2004 

Title: D 0g Watering Toy 



Art Unit: 
Examiner: 



Attention: Office of Petitions 
Mail Stop Petition 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 
FAX (571)273-8300 

NOTE: if information or assistance is needed in completing this form, please contact Petitions 
Information at (571) 272-3282. 

The above-identified application became abandoned for failure to file a timely and proper reply to a notice or 
action by the United States Patent and Trademark Office. The date of abandonment is the day after the expiration 
date of the period set for reply in the office notice or action plus an extensions of time actually obtained. 

APPLICANT HEREBY PETITIONS FOR REVIVAL OF THIS APPLICATION 

NOTE: A grantable petition requires the following items: 

(1) Petition fee; 

(2) Reply and/or issue fee; 

(3) Terminal disclaimer with disclaimer fee - required for all utility and plant applications 
filed before June 8, 1995; and for all design applications; and 

(4) Statement that the entire delay was unintentional. 

on fee 

Small entity-fee $ 750 Q0 (37 CFR 1.17(m)). Applicant claims small entity status. See 37 CFR 1.27. 

| | other than small entity - fee $ . (37 CFR 1 .17(m)) 

2. Reply and/or fee 

A. The reply and/or fee to the above-noted Office action in 

the form of rcc rhPrV La th£ amnion* of no (identify type of reply): 




has been filed previously on . 
is enclosed herewith. 



The issue fee and publication fee (if applicable) of $ , 

PI has been paid previously on 

| | is enclosed herewith. 



;c r *n„irpri 17 fFR 1 i37fW The information is required to obtain or retain a benefit by the public which is to file (and by the 
This collects of .nformation is required by 37 CFR 1 J 37(b). ine mro rnawon . h collection is estimated to take 1.0 hour to 

FORMS TO THIS ADDRESS. SEND TO: Mail Stop Petition, Commissioner for Patents, P.O. Box 1450, Alexandria, va i*ou. 



If you need assistance in completing the form, call 1-800-PTO-9199 and select option 2. 
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3. Terminal disclaimer with disclaimer fee 

Since this utility/plant application was filed on or after June 8, 1995, no terminal disclaimer is required. 



□ A terminal disclaimer (and disclaimer fee (37 CFR 1 .20(d)) of $ . 



J for a small entity or $ 

for other than a small entity) disclaiming the required period of time is enclosed herewith (see 
PTO/SB/63). 

4. STATEMENT: The entire delay in filing the required reply from the due date for the required reply until the 
filing of a grantable petition under 37 CFR 1.137(b) was unintentional. [NOTE: The United States Patent and 
Trademark Office may require additional information if there is a question as to whether either the 
abandonment or the delay in filing a petition under 37 CFR 1.1 37(b) was unintentional (MPEP 71 1 .03(c), 
subsections (lll)(C) and (D)).] 

WARNING: Information on this form may become public. Credit card information should not be 
included on this form. Provide credit card information and authorization on PTQ-2038. 





Signature 



Date 



Dharlps R Sutton 



Typed or printed name 
14507 Sylvan St., Ste. 208 



42,,176 



Registration Number, if applicable 



(818) 640-4473 



Address 
Van Nuys, CA 91411 



Telephone Number 



Address 



Enclosures: [^~] Fee Payment 
\f] Reply 
I | Terminal Disclaimer Form 

I I Additional sheets containing statements establishing unintentional delay 
I I Other: 



CERTIFICATE OF MAILING OR TRANSMISSION [37 CFR 1.8(a)] 

hereby certify that this correspondence is being: 

n~| Deposited with the United States Postal Service on the date shown below with sufficient 
postage as first class mail in an envelope addressed to: Mail Stop Petition, Commissioner for 
Patents, P. O. Box 1450, Alexandria, VA 22313-1450. 

I | Transmitted by facsimile on the date shown below to the United States Patent and Trademark 
1 — 1 Office as (571) 273-8300. 

Tu iv ?S. ?00S 

u ~ Date Signature 




C harles R. Sutton Reg. No. 47.176 

Typed or printed name of person signing certificate 
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CHARLES R. SUTTON 
14507 SYLVAN ST., STE. 208 
VANNUYSCA 91411 



In re Application of 
Chamberlain 

Application No. 10/788,637 
Filing Date: 27 February, 2004 
Attorney Docket No. 75-2 



COPY MAILED 

AUG 1 1 2005 
OFFICE OF PETITIONS 

DECISION 



This is a decision on the petition filed on 3 August, 2005, to revive the instant application under 
37 C.F.R. §1. 137(b) as having been abandoned due to unintentional delay. 

For the reasons set forth below, the petition under 37 C.F.R. §1. 137(b) is GRANTED . 



BACKGROUND 

The record reflects that: 

• Petitioner failed to reply timely and properly to the Notice to File Missing Parts (fees) 
mailed on 24 May, 2004, with reply due absent extension of time on or before Monday, 
26 July, 2004; 

• the application went abandoned after midnight 24 July, 2004; 

• the Office mailed the Notice of Abandonment on 1 1 February, 2005; 

Petitioner filed the original petition (with fee) alleging unavoidable delay under 37 C.F.R. 
§1.1 3 7(a) , made a statement alleging non -receipt of the Notice to File Missing Parts (a 
copy of which is enclosed herewith) but provided no documentation in support of that 
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statement (e.g., mail logs, docket sheets evidencing no response due on or before 26 July, 
2004, etc.), and filed no reply to the Notice of Missing Parts, and so the petition was 
dismissed on 1 July, 2005; 

the instant petition alleges unintentional delay, includes with the petition the petition fee, 
the basic filing fee and late-payment surcharge, and makes the statement of unintentional 
delay. 



STATUTES. REGULATIONS AND ANALYSIS 

Congress has authorized the Commissioner to "revive an application if the delay is shown to the 
satisfaction of the Commissioner to have been "unavoidable." 35 U.S.C. §133 (1994). 1 

The regulations at 37 C.F.R. §1.1 37(a) and (b) set forth the requirements for a petitioner to revive 
a previously unavoidably or unintentionally, respectively, abandoned application under this 
congressional grant of authority. The language of 35 U.S.C. §133 and 37 C.F.R. §1.1 37(a) is 
clear, unambiguous, and without qualification: the delay in tendering the reply to the outstanding 
Office action, as well as filing the first petition seeking revival, must have been unavoidable for 
the reply now to be accepted on petition. 2 

Delays in responding properly raise the question whether delays are unavoidable. 3 Where there is 
a question whether the delay was unavoidable, Petitioners must meet the burden of establishing 
that the delay was unavoidable within the meaning of 35 U.S.C. §133 and 37 C.F.R. §1.1 3 7(a). 4 
And the Petitioner must be diligent in attending to the matter. 5 Failure to do so does not 
constitute the care required under Pratt , and so cannot satisfy the test for diligence and due care. 

(By contrast, unintentional delays are those that do not satisfy the very strict statutory and 



35 U.S.C. §133 provides: 
35 U.S.C. §133 Time for prosecuting application. 

Upon failure of the applicant to prosecute the application within six months after any action therein, of which notice has been given or mailed to 
the applicant, or within such shorter time, not less than thirty days, as fixed by the Commissioner in such action, the application shall be 
regarded as abandoned by the parties thereto, unless it be shown to the satisfaction of the Commissioner that such delay was unavoidable. 

2 

Therefore, by example, an unavoidable delay in the payment of the Filing Fee might occur if a reply is shipped by the US Postal 
Service, but due to catastrophic accident, the delivery is not made. 

3 See: Changes to Patent Practice and Procedure; Final Rule Notice, 62 Fed. Reg. at 53158-59 (October 10, 1997), 1203 Off. Gaz. 
Pat. Office at 86-87 (October 21, 1997). 

4 See: In re Application ofG , 1 1 USPQ2d 1378, 1380 (Comm'r Pats. 1989). 

5 See : Diligence in Filing Petitions to Revive and Petitions to Withdraw the Holding of Abandonment , 1 124 Off. Gaz. Pat. Office 33 
(March 19, 1991). It was and is Petitioner's burden to exercise diligence in seeking either to have the holding of abandonment withdrawn or the 
application revived. See 1 124 Off. Gaz. Pat. Office supra . 
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regulatory requirements of unavoidable delay, and also, by definition, are not intentional. 6 )) 

The requirements for a grantable petition under 37 C.F.R. §1.1 37(b) are the petition and fee, a 
statement/showing of unintentional delay, a proper reply, and-where appropriate-a terminal 
disclaimer and fee if the application was filed before 8 June, 1995. 

Petitioner has satisfied the requirements as to a petition under 37 C.F.R. §1.1 37(b). 



CONCLUSION 
The petition under 37 C.F.R. §1 .137(b) is granted . 

The instant application is released to OEPE for further processing before being forwarded for 
substantive examination in due course. 

Telephone inquiries concerning this decision may be directed to the undersigned at (571) 272- 
3214. 




John J. Gillon, Jr. 
Senior Attorney 
Office of Petitions 



Therefore, by example, an unintentional delay in the reply might occur if the reply and transmittal form are to be prepared for 
shipment by the US Postal Service, but other pressing matters distract one's attention and the mail is not timely deposited for shipment. 



Patent and Trademark Office 

UNITED STATES DEPARTMENT OF COMMERCE 
United States Patent and Trademark Office 
Addrcw: COMMISSIONER FOR PATENTS 
P.O. Box 1450 

Alexandria, Vuginia 22313-1450 
www.utpto.gov 

| APPLICATION NUMBER | FILING OR 371(C) DATE | FIRST NAMED APPLICANT | ATT Y. DOCKET NO./TITLE | 

10/788,637 " 02/27/2004 Jeffrey Lynn Chamberlain ~" 

CONFIRMATION NO. 7226 

ABANDONMENT/TERMINATION 

Charles R. Sutton LETTER 
8990 E. Flapjack Rd. 
Prescott Valley, AZ 86314 



Date Mailed: 04/14/2006 



NOTICE OF ABANDONMENT UNDER 37 CFR 1.53 (f) OR (g) 

The above-identified application is abandoned for failure to timely or properly reply to the Notice to File Missing 
Parts (Notice) mailed on 08/29/2005. 

• No reply was received. 

If a complete reply to the notice was previously filed by applicant within<the time period set forth' in the notice, 
applicant may request for reconsideration of thejiolding of abandonment the mailing of this 

notice of abandonment byfilirig;a petition 1 to' withd No 
petition fee is required. The petition' must be accompanied by r a true V! c6py'of the originally filed reply and the item 
(s) identified in one of the following: 

1 . A properly itemized date-stamped postcard receipt (see MPEP § 503); 

2. If the originally filed reply included a certificate of mailing or transmission in compliance with 37 CFR 1 .8(a), a 
copy of the certificate of mailing or transmission and a statement in compliance with 37 CFR 1 .8(b) (see MPEP §§ 
512); or 

3. If the reply was filed via Express Mail, a submission satisfying the requirements of 37 CFR 1.10(e) including, for 
example, a copy of the Express Mail mailing label showing the "date-in" (see MPEP § 513). 

Any petition to withdraw the holding of abandonment should be directed to OIPE. 

If applicant did not previously file a complete reply within the time period set forth in the notice, applicant may file 
a petition to revive the application under 37 CFR 1 .137. 

Under 37 CFR 1 .137(a), a petition requesting the application be revived on the grounds of UNAVOIDABLE 
DELAY must be filed promptly after the applicant becomes aware of the abandonment and such petition must be 
accompanied by: (1) an adequate showing of the cause of unavoidable delay; (2) the required reply to the above- 
identified Notice; (3) the petition fee set forth in 37 CFR 1 .17(1); and (4) a terminal disclaimer if required by 37 
CFR 1.137(d). See MPEP § 711.03(c) and Form PTO/SB/61. 

Under"37 CFR 1 .'l 37(b)!; a petitiq^ ; -» 
[DELAY must be filedprdmptly the abarVdonm be 0 

accorripanied by: (1) a statement that the entire delay was unintentional;' (2) the 'required reply to the r aboVe- ! V* 
identified Notice; (3) the petition fee set forth in 37 CFR 1 17(m); and ( ; 4) a terminal disclaimer if requireid by 37 
CFR 1.137(d). See MPEP § 711.03(c) and Form PTO/SB/64. 




Any questions concerning petitions to revive should be directed to the "Office of Petitions" at (571) 272-3282. 



A copy of this notice MUST be returned with the reply. 




4s 
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